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LETTER ON FCC SET-TOP BOX REGULATION ONCE AGAIN CONFUSES THE ISSUE
July 27, 2016 - KEVIN MADIGAN

Last week, a group of law professors wrote a letter® to the acting Librarian of
Congress in which they claim that the current FCC proposal® to regulate cable
video navigation systems does not deprive copyright owners of the exclusive
rights guaranteed by the Copyright Act. The letter repeats arguments from

response comments® they filed along with the Electronic Frontier Foundation
(EFF), accusing the Copyright Office of misinterpreting the scope of copyright

law and once again bringing up Sony v. Universal” to insist that copyright
owners are overstepping their bounds. Unfortunately, the IP professors’ recurring reliance on Sony is
misplaced, as the 30-year-old case does not address the most significant and troubling copyright
violations that will result from the FCC’s proposed rules.

In 1984, the Supreme Court in Sony held that recording television shows on a personal VCR was an act of
“time-shifting” and therefor did not constitute copyright infringement. The court also ruled that
contributory liability requires knowledge, and such knowledge will not be imputed to a defendant based
solely on the characteristics or design of a distributed product if that product is “capable of substantial
noninfringing uses.” But while this precedent remains good law today, it does not apply to the real
concerns creators and copyright owners have with the FCC’s attempt to redistribute their works without
authorization.

The FCC's proposed rules would require pay-TV providers to send copyrighted, licensed TV programs to
third parties, even if the transmission would violate the agreements that pay-TV providers carefully
negotiated with copyright owners. A different group of IP scholars recently explained® to the FCC that by
forcing pay-TV providers to exceed the scope of their licenses, the proposed rules effectively create a
zero-rate compulsory license and undermine the property rights of creators and copyright owners. The
compulsory license would benefit third-party recipients of the TV programs who have no contractual
relationship with either the copyright owners or pay-TV providers, depriving creators and copyright
owners of the right to license their works on their own terms.

! See Letter from Annemarie Bridy, et al. to David S. Mao (July 22, 2016),
https://cyberlaw.stanford.edu/files/blogs/IP%20Professors%20Letter%20to%20Librarian%200f%20Congress%207.
22.2016_3.pdf.

? See Notice of Proposed Rulemaking and Memorandum Opinion and Order, Federal Communications Commission
(Feb. 18, 2016), https://apps.fcc.gov/edocs public/attachmatch/FCC-16-18A1.pdf.

* See Response Comments of Copyright Law Scholars and the Electronic Frontier Foundation (May 23, 2016),
https://cyberlaw.stanford.edu/files/blogs/Copyright%20Scholars%20and%20Electronic%20Frontier%20Foundation
%20Reply%20Comments _0.pdf.

* Sony Corp. of America v. Universal City Studios, Inc., 464 US 417 (1984).

> See Letter from Matthew Barblan, et al. to the Hon. Tom Wheeler, et al. (June 15, 2016),
http://cpip.gmu.edu/wp-content/uploads/2016/06/IP-Scholars-Ex-Parte-Letter-to-FCC.pdf.
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This unauthorized siphoning and redistribution of copyrighted works would occur well before the
programming reaches the in-home navigational device, a fact that the authors of the recent letter to the
Librarian of Congress either don’t understand, or choose to ignore. Creators and copyright owners are
not attempting to “exert control over the market for video receivers,” as the letter suggests. The
manufacture and distribution of innovative devices that allow consumers to access the programming to
which they subscribe is something that copyright owners and creators embrace, and a thriving market
for such devices already exists.

As more consumers resort to cord cutting®, countless options’ have become available in terms of
navigational devices and on-demand streaming services. Apple TV, Roku, Nexus Player and Amazon Fire
Stick are just a few of the digital media players consumers can choose from, and more advanced
devices® are always being released. But while the creative community supports the development of
these devices, it is the circumvention of existing licenses and disregard for the rights of creators to
control their works that has artists and copyright owners worried.’

Sony has become a rallying cry for those arguing that copyright owners are attempting to control and
stymie the development of new devices and technologies, but these critics neglect the substantial
problems presented by the transmission of digital media that Sony couldn’t predict and does not
address. In the era of the VCR, there was no Internet over which television was broadcast into the home.
In 1984, once a VCR manufacturer sold a unit, they ceased to have any control over the use of the
machine. Consumers could use VCRs to record television or play video cassettes as they pleased, and the
manufacturer wouldn’t benefit from their activity either way.

The difference with the current navigation device manufacturers is that they will receive copyrighted TV
programs to which they’ll have unbridled liberty to repackage and control before sending them to the
in-home navigation device. The third-party device manufacturers will not only be able to tamper with
the channel placement designed to protect viewer experience and brand value, they will also be able to
insert their own advertising into the delivery of the content, reducing pay-tv ad revenue and the value of
the license agreements that copyright owners negotiate with pay-TV providers. The FCC’s proposal isn’t
really about navigational devices, it’s about the control of creative works and the building of services
around TV programs that the FCC plans to distribute to third parties free of any obligation to the owners
and creators of those programs.

The authors of the letter conflate two distinct issues, misleading influential decision makers that may
not be as well versed in the intricacies of copyright law. By stubbornly comparing the copyright issues

® Keach Hagey, Cord-Cutting Is Accelerating, WALL STREET JOURNAL (Dec. 10,2015),
http://www.wsj.com/articles/cord-cutting-is-accelerating-1449745201.

7 Emily Steel, Suddenly, Plenty of Options for Cord Cutters, THE NEW YORK TIMES (Sept. 8, 2015),
http://www.nytimes.com/interactive/2015/business/media/streaming-tv-cord-cutting-guide.html|? r=3.

& David Katzmaier, Best Media Streamers of 2016, CNET (May 27, 2016), http://www.cnet.com/topics/media-
streamers/best-media-streamers/.

? Greg Saphier, Creative Industry Representatives Voice Concerns About How The FCC Set-Top Box Proposal Could
Impact The Creative Economy, MPAA (May 23, 2016), http://www.mpaa.org/creative-industry-representatives-
voice-concerns-about-how-the-fcc-set-top-box-proposal-could-impact-the-creative-economy/#.VONIUfKkrLRY.
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surrounding the FCC’s proposed rules to those considered by the Supreme Court in Sony, they craftily try
to divert attention away from the real matter at hand: Not what consumers do with the creative works
they access in the privacy of their own homes, but how those works are delivered to consumers’ homes
in the first place.

It’s curious that after many rounds of back-and-forth comments discussing the FCC’s proposal,
proponents of the rules still refuse to address this primary copyright concern that has been continuously
raised by creators and copyright owners in corresponding comments'?, articles™, and letters.* Perhaps
the authors of the recent letter simply do not grasp the real implications of the FCC’s plan to seize and
redistribute copyrighted content, but given their years of copyright law experience, that is unlikely.
More probable is that they recognize the complications inherent in the proposal, but do not have a good
answer to the questions raised by the proposal’s critics, so they choose instead to cloud the issue with a
similar-sounding but separate issue. But if they truly want to make progress in the set-top box debate
and clear the way for copyright compliant navigational devices, they’ll need to do more than fall back on
the same, irrelevant arguments.

1% see Comments on Behalf of Intellectual Property Law Scholars, https://ecfsapi.fcc.gov/file/60001689335.pdf.

" Matthew Barblan & Kevin Madigan, FCC’s Extreme Proposal Threatens the Livelihood of Creators (May 25, 2016),
http://cpip.gmu.edu/2016/05/25/fccs-extreme-proposal-threatens-the-livelihood-of-creators/; see also Ted
Johnson, Showbiz Groups Say FCC Set-Top Box Proposal Could Have Harmful Impact, VARIETY (April 22, 2016),
http://variety.com/2016/biz/news/mpaa-set-top-box-fcc-tom-wheeler-1201758936/

12 see Letter from Roger M. Bobb, et al. to Sen. John Thune, et al. (Feb. 17, 2016), http://futureoftv.com/wp-
content/uploads/2016/02/Opposition-to-FCC-AllVid-Mandate-Programmer-Letter-2-17-161.pdf; see also Letter
from Tony Cardenas, et al. to the Hon. Tom Wheeler (Feb. 16, 2016), http://futureoftv.com/wp-
content/uploads/2016/02/Cardenas-FCC-STB-Letter-2.16.16.pdf.
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